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the judges in the case chose a short cut 
to a determination of the matter in the 
way we have here indicated. 

The following, if not an exhaustive 
list of the classes of cases in\ which 
injunctions arc granted to prevent 
the commission of a tort, certainly 
contains every class in which, by 
analogy, such cases as we have 
been considering might fall : waste, 
trespasses, nuisances, infringement, 
patents and copyrights, literary pro- 
perty (including works of art), as dis- 
tinct from copyrightt trade-marks. See 
Pomeroy, vol. iii., sects. 1346-1358. 
The principle which will thread them 
all is, that a court will act in behalf of 
private as distinguished from public 
interests only where it may prevent a 
direct .and immediate injury to some 
species of property. The mere analogy 
of preventing trespassers or any of the 
wrongs here enumerated, is not enough 
to warrant an exercise of the jurisdic- 
tion. Perhaps a court would be justi- 
fied in interfering in favor of one injured 
by false statements persistently made, 
which lessened the value of his goods by 
slandering his title to them. The 
analogy presented by such a case might 
be sufficiently close to the principle of 
the cases which received the protecting 
power of injunction ; but the jurisdic- 
tion could not be stretched further 
across never so slight a distinction, 



without admitting the whole line of 
cases which come within the scope of the 
English doctrine. 

It is to be regretted that the line is 
drawn thus sharply, for one may fairly 
say, the greater protection afforded by 
the English courts is demanded by a 
just regard for the vastness and variety 
of our commercial interests. Our juris- 
prudence must in some way meet that 
demand. In course of time the result 
might slowly be worked out by the 
judges unaided by assistance from the 
legislators, but an immediate develop- 
ment reaching to the desired end could 
not be effected without a palpable viola- 
tion of judicial functions. Legislation 
therefore is needed, and needed now. 
Let the law-makers take the matter in 
hand, recognising fully the defect of the 
common-law theory which justifies inter- 
ference with individual freedom not 
until after the person has actually com- 
mitted a wrong, and enact for us stat- 
utes which shall embody substantially 
the provisions of the judicature acts. 
The ideal remedy," says Professor 
Pomeroy, " in any perfect system of 
administering justice would be that 
which absolutely prevents the commission 
of a wrong — not that which awards 
punishment or satisfaction for a wrong 
after it is committed." 

Robert P. Clapp. 

Boston. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Minnesota. 

STATE v. STATE MEDICAL EXAMINING BOARD. 

The Minnesota stat. of 1883, regulating the practice of medicine, requires, as a 
condition of the right to practice as a physician (except as to those who have been 
engaged five years in practice in this state), a certificate of qualification from the 
faculty of the medical department of the state university. Section 9 of the act 
authorizes this board to refuse such certificate to those guilty of unprofessional or 
dishonorable conduct. The relator was refused a certificate upon the ground that, 
as the board determined, he was guilty of unprofessional and dishonorable conduct. 
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Held, 1. The appellant had a right to be heard upon the investigation as to his con- 
duct. 2. The word "unprofessional," in section 9, is used eonvertibly with "dis- 
honorable," having a like meaning. 3. The act is not unconstitutional. 4. The 
relator is not entitled to a remedy by mandamus to secure a review of the correct- 
ness or the reversal of the determination of the board. 

Appeal from an order of the District Court of Ramsey county, 
quashing an alternative writ of mandamus. 

Sleeper § Donaldson, for appellant. 

W. J. Hahn, Attorney-General, for respondent. 

The opinion of the court was delivered by 

Dickinson, J. — The relator seeks by mandamus to compel the 
State Medical Examining Board to issue to him the certificate 
required by chapter 1.25 of the Laws of 1883, to authorize him to 
practice the profession of a physician in this state. He has 
appealed from an order of the District Court quashing an alter- 
native writ. 

The act referred to creates a board of medical examiners, con- 
sisting of the faculty of the medical department of the University 
of Minnesota. It requires all persons, excepting such as have 
been practising medicine five years within the state, as a condition 
of the right to practise, to procure from this board its certificate 
or diploma. " Graduates in medicine are to receive a certificate, 
upon their diploma being presented to the board and found to be 
genuine. Other applicants for certificates are required to pass a 
satisfactory examination before this board." Section 9 of the act 
contains this provision : " The board of examiners may refuse 
certificates to individuals guilty of unprofessional or dishonorable 
conduct, and they may revoke certificates for like causes." 

It appears that the relator applied for a certificate from the 
board, presenting a diploma, which was found to be genuine, 
showing that he was a graduate of the Louisville (Kentucky) Medi- 
cal College, in which institution he had passed the prescribed 
course of study. His application was refused only upon the ground 
that, as the board considered and determined, the relator was 
guilty of unprofessional and dishonorable conduct, and was at that 
time conducting himself in an unprofessional and dishonorable 
manner, in advertising himself through the newspapers and by 
circulars to be a medicine man of the Winnebago tribe of Indians, 
adopted by that tribe, and assuming the name of " White Beaver;" 
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and claiming in such publication the proprietorship of certain spe- 
cific remedies, one of which he claimed would cure cholera morbus 
when taken internally, and rheumatism when applied externally ; 
which claims are alleged by the respondents to be untrue and 
impossible. 

We first consider the question as to the constitutionality of 
that part of the act (section 9) upon which the refusal of the board 
to grant its certificate is based. The relator urges this objection 
upon the grounds that the act gives to the appellant no opportunity 
to be heard in his own defence in relation to any charge of unpro- 
fessional and dishonorable conduct, and that by its enforcement he 
is deprived of his property without due process of law. These 
objections to the validity of the act cannot be sustained. The voca- 
tion of the physician is in itself a lawful one, and the right of any 
person to engage in it is only subject to such restrictions as the 
legislature may impose in the exercise of its general police power. 
While, therefore, the right to engage in this practice is a qualified 
one, even that qualified right is not to be arbitrarily, and without 
reason denied. It is so opposed to the principles of the common 
law that any fact affecting the rights of an individual shall be 
investigated and determined ex parte, and without opportunity 
being afforded to the party to be aft'ected thereby to be heard (4 
Bl. Com. 282, 283 ; State v. Bryce, 7 Ohio (pt. 2,) 82 ; Murdoch 
v. Phillips Academy, 12 Pick. 244), that this act should not be 
construed as contemplating such a proceeding unless that purpose 
is expressed in the plainest terms. While the act does not pre- 
scribe the manner in which the proceedings for the determination 
of the matters referred to in section 9 shall be conducted, there is 
nothing to indicate that it was intended that such investigations, 
and the determination of the fact, should be made ex parte, or 
without reasonable opportunity given to the party interested to be 
heard. The contrary conclusion is rather indicated by the require- 
ment that the board shall " take testimony in all matters relating 
to the duties," and by the fact that a right of appeal from the 
determination of the board is conferred. 

It may be stated as a general proposition that any person has a 
right to pursue any lawful calling, but in respect to certain occu- 
pations, not in themselves unlawful, this right is necessarily subject 
to legislative restrictions from considerations of public policy. In 
the profession of medicine, as in that of the law, so great is the neces- 
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sity for special qualifications in the practitioner, and so injurious 
the consequences likely to result from a want of it, that the power 
of the legislature to prescribe such reasonable conditions as are 
calculated to exclude from the profession those who are unfitted to 
discharge its duties, cannot be doubted : Hewitt v. Charier, 16 
Pick. 353 ; Spaulding v. Alford, 1 Id. 33 ; Wright v. Lanckton, 
19 Id. 288; Cooley Const. Lim. 745. Statutes for the accom- 
plishment of this purpose have been very common, containing 
provisions similar to those found in this act ; that is, requiring, as 
a condition of the right to practice the profession, that the practi- 
tioner shall be a graduate of an institution for medical instruction, 
or shall have a certificate of his qualification from some recog- 
nised body of men learned in the science. Such requirements 
have been incorporated into the laws of Massachusetts, Maine, 
New York, Ohio, Illinois, Alabama, Georgia and Texas, and 
probably in other states, and their validity has never, we think, 
been judicially denied; nor, as we understand, does the relator 
question it here. 

But the legislature has surely the same power to require, as a 
condition of the right to practise the profession, that the petitioner 
shall be possessed of the qualifications of honor and good moral 
character, as it has to require that he shall be learned in the pro- 
fession. It cannot be doubted that the legislature has authority, 
in the exercise of its general police power, to make such reasonable 
requirements as may be calculated to bar from admission to this 
profession dishonorable men, whose principles or practices are such 
as to render them unfit to be intrusted with the discharge of its 
duties. And as the duty of determining upon these qualifications, 
both as to learning and skill, and as to honor and moral fitness, 
must from necessity be committed to some person or body other 
than the legislature, we see no reason why it may not be committed 
to the legally constituted body of men, learned in this profession, 
named in this act. 

We are referred to no decision, and we have found none, sus- 
taining the position of the relator, that an adverse determination 
of such a body upon such a question, by reason of which the appel- 
lant is precluded from engaging in the practice of his profession, 
deprives him of his property without due process of law, or that 
such enactments are for any reason unconstitutional. On the con- 
trary, such enactments have been repeatedly enforced, and their 
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constitutionality sustained, in cases involving a consideration of 
those provisions relating to the mode of determining the qualifica- 
tions of the practitioner in respect to learning. See cases above 
cited; also Thompson v. t Staats, 15 Wend. 395; State v. Gold- 
man, 44 Tex. 104 ; Richardson v. Dorman, 28 Ala. 679 ; Bibber 
v. Simpson, 59 Me. 181. 

The legislative requirement of a good moral character has also 
been sustained : Thompson v. Hazen, 25 Me. 104. See also, Wert 
v. Clutter, 37 Ohio St. 347, 349. As has been already suggested, 
there can be no distinction, upon constitutional grounds, as to the 
mode of determining in regard to professional or intellectual fitness, 
and as to the moral fitness for the profession. The means pro- 
perly adopted by the legislature to determine the one, cannot be 
said to be unconstitutional when prescribed for the determination 
of the other. 

We will add, as our construction of the words " unprofessional 
or dishonorable conduct," as used in section 9, that we do not 
think that the legislature contemplated matters of merely profes- 
sional ethics, but that the term " unprofessional " was used con- 
vertibly with " dishonorable." The meaning may be expressed 
by using the conjunctive and in place of the disjunctive or : Wert 
v. Clutter, 37 Ohio St. 347-350 ; Weston v. Loyhed, 30 Minn. 
221. It might, for instance, be deemed unprofessional for the 
members of one school of medical practice to consult professionally 
with a member of a different school ; but such matters are not 
within the plain purpose of the act, which was the affording of pro- 
tection to the people against ignorant, unqualified and unworthy 
practitioners of this profession. 

Our conclusion being that the law under which the board acted 
was constitutional, it is apparent that the relator cannot, by man- 
damus, compel the issuing of a certificate to him. The action of 
the board is not merely ministerial, but partakes of a judicial 
character. It is to inquire concerning and to determine as to the 
existence of certain facts, and whether it should grant a certificate 
of qualification to an applicant must depend upon that determina- 
tion. The board has not refused or neglected to act upon the 
matter submitted to it. It has decided upon the application, and 
the correctness of that decision, involving the exercise of the judg- 
ment of the members of the board, cannot be brought into review 
by this proceeding, and is not properly before us: The King v. 
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Licensing Justices, 4 Dowl. & R. 735 ; The King v. Sheriffs of 
York, 3 Barn. & Adol. 770 ; Rowland v. Mdredge, 43 N. Y. 
457. See Matter of Dorset/, 7 Port. (Ala.) 392 ; People v. Judge 
of Wayne Qounty Courts, 1 Mich. 359 ; Hoole v. Kinlcead, 16 
Nev. 217. 

The order is affirmed. 



In England the practice of the healing 
art during the middle ages was, as a 
rule, confined to the priests — the only 
educated class — but ignorant pretenders 
to science abounded then as now, and as 
early as 1422, 9 H. V., a statute was 
proposed enacting that, " No one shall 
use the mysterie of fysyk unless he 
hath studied in some university, and is 
at least a bachelor in that science (the 
penalty being 10/.), and every woman 
who shall practise phvsick shall suffer 
the same penalty." This seems never 
to have had the effect of an act of par- 
liament, but in the 3 H. VIII., c. 9, 
appears an act for the appointing of 
physicians and surgeons, which, after 
reciting the necessity of skill in the arts 
of medicine and surgery, and deploring 
that they are daily exercised by a great 
multitude of ignorant persons, enacts 
that "no person within the city of Lon- 
don, nor within seven miles of the same, 
take upon himself to exercise or occupy 
as a physician or surgeon except he be 
first examined, approved and admitted 
by the Bishops of London or the Dean 
of Pauls for the time being, calling to 
him or them four doctors of physic." 
This act also provided for the admission 
of physicians outside of these limits, by 
an examination by the bishop of the 
diocese. The superintendence of the 
bishops was taken away by a royal 
charter dated September 28th 1518, 
incorporating the Royal College of Phy- 
sicians, confirmed by the statute of 14 
H. VIII. The acts of 32 H. VIII. 
and 1 Mary, sect. 2, conferred upon this 
college great privileges, and forbade any 
one to practise in London, or seven 
miles distant, save those licensed by the 



college, upon penalty of 5/. a month. 
All persons were likewise forbidden to 
practise beyond the seven miles radius, 
unless they were first examined by the 
president and three of the elects, except 
they had become graduates of Oxford 
or Cambridge. 

In Bonham's Case, 8 Co. 107, it was 
resolved that none can be punished for 
practising physic in London but by for- 
feiture 51., and if any practise physic 
ior less than a month he shall forfeit 
nothing. It was ruled by Lord Holt, 
in College of Physicians v. Levett, I Ld. 
Raym. 472, where the defendant alleged 
that he was a graduate doctor of Oxford, 
that such could not practise within 
London or seven miles distant, without 
the license of the College of Physicians : 
College of Physicians v. West, 10 Mod. 
353. With regard to surgeons and 
apothecaries, the ancient guild of barber 
surgeons was incorporated as early as 1 
Ed. IV., and the society of apothecaries 
received their charter 15 Jac. I. These 
charters were confirmed by various 
enactments — a list of them will be found 
in Wilcocks on the Law of the Medical 
Professions. In the year 1858, the 
Medical Act became a law, establishing 
the General Council of Medical Educa- 
tion and Registration of the United 
Kingdom, and regulating the qualifica- 
tion of practitioners in medicine and 
surgery. Although a medical man pos- 
sess every title and qualification which 
any university can bestow, unless his 
name be duly entered on the Medical 
Registry he cannot recover fees or 
charges : Turner v. Reynat, 14 C. B., N. 
S. 328 ; Blogg v. Pinker, Kyi. & M., N. 
P. 1 25. According to the English com- 
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mon law a physician could not recover for 
services rendered (.Charley v. Bolcott, 4 
T. B. 317) ; the same principle applied 
to barristers ; Morris v. Hunt, 1 Chitty 
544 ; Kennedy v. Broun, 13 C. B., N. 
S. 677 ; s. c. 2 Am. Law Beg., N. S. 
357 ; Poucher v. Norman, 3 B. & C. 
745. In Veitch v. Russell, 3 Q. B. 988, 
it was held that a physician was 
entitled to recover if he could prove 
an actual contract, or if he acted 
as a surgeon as well as a physician, he 
could recover for services rendered in 
that capacity. But in Gilibon v. Budd, 
2 H. & C. 92, Baron Bbamwell held 
that a physician registered under the 
Medical Act, who is not prohibited by 
any by-law of his college, can recover 
without an express contract, the pre- 
sumption being that he attended the 
patient, not for an honorarium but for 
fees, the right to which could be enforced 
by an action. 

As long as an apothecary did not 
charge separately for his advice, he 
might attend a patient and make up and 
administer proper medicines, without 
having a license from the College of 
Physicians or the prescription of a phy- 
sician, and in so doing did not infringe 
the privilege of the college nor violate 
the provisions of 14 & 15 Hen. VIII. : 
Rose v. College Physicians, 5 Bro. Pari. 
C. 553 ; Towne v. Lady Gresley, 3 C. 
& P. 581 ; he could charge for his 
attendance as well as for the medicine : 
Handley v. Henson, 4 C. & P. 110; 
Morgan v. Eallen, 8 Ad. & E. 489. 

But the College of Physicians may 
grant a license under the act without 
restricting their licentiate from com- 
pounding and supplying for profit the 
medicines they may prescribe : Atty.- 
Gen. v. Royal College of Physicians, 30 
L. J. Ch. 757. 

The above acts of parliament, and the 
decisions under them, show that the dif- 
ferent departments of medical practice 
are carefully regulated in England. 



Nor has any question as to the consti- 
tutionality of these restrictions ever been 
raised. 

In this country the legislation on the 
subject has been by no means harmo- 
nious. Several states have failed to 
pass any statutes on the subject ; others 
have passed acts making the practice of 
medicine and surgery without a license or 
registration, a penal offence ; other stat- 
utes making the receipt of fees dependent 
on satisfying the requirements of the act ; 
while New York, which had passed an 
act as early as 1787 on the subject, 
repealed all laws on the subject in 1 844 
and re-enacted them in 1874 ; and Mas- 
sachusetts, where the requirements of the 
act of 1817 were particularly strict, 
repealed all of these in 1838. 

The right of every person to pursue 
any lawful calling he may see fit, and to 
do so in his own way, not encroaching 
on the rights of others, is recognised in 
this country, subject to certain modifica- 
tions : Cooley 745. Thus, a state may 
impose restrictions on dangerous or 
offensive occupations as to locality, and 
not thereby grant a monopoly : Slaughter 
House Cases, 16 Wall. 36. It may 
require the possession of certain qualities 
to entitle men to pursue certain callings, 
such as the legal or medical profession, 
the apothecaries' trade and that of engi- 
neers, pilots, &c. This right rests on 
the police power of the state, while, 
for the purpose of revenue, it may 
impose a tax on all following a certain 
calling. 

A license has been defined to be that 
whicl) confers a privilege, and makes the 
doing of something legal, which, if done 
without it, would be illegal : Savannah 
v. Charlton, 36 Ga. 460. 

A state has a right to derive a rev- 
enue from the imposition of what is 
sometimes called a license, upon all per- 
sons following a certain calling: State 
v. Goyley, 5 Ch. 21 ; Ward v. State of 
Maryland, 38 Md. ; s. c. 9 Am. Law 
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Reg. N. S. 424 ; License Tax Cases, 5 
Wall. 462. Under their police power 
above mentioned, they have a right 
which, under certain circumstances, they 
may delegate, to impose restrictions as to 
age, sex, character and attainments upon 
all engaged in certain callings. As was 
said by Justice Bradley in Bardwell 
v. State, 16 Wall. 142 : "In the nature 
of things it is not every citizen of every 
age, sex and condition that is qualified 
for every calling and position. It is the 
prerogative of the legislature to pre- 
scribe regulations founded on nature, 
reason and experience, for the due ad- 
mission of qualified persons to profes- 
sions and callings demanding special 
skill and confidence." This was an 
appeal by a woman from the decision 
of an Illinois court, refusing to permit 
her to become an attorney of that court. 
It was held not to be in violation of the 
Fifteenth Amendment to the Constitution 
of the United States. See also In re Tay- 
lor, 48 Md. 28. But where there was a 
clause in the Constitution providing that 
no person shall, on account of sex, be dis- 
qualified from entering on or pursuing 
any lawful business, vocation or pro- 
fession, it was held in Maguire's Case, 
57 Cal. 604, that a city ordinance for- 
bidding the employment of women as 
waiters in bar-rooms, &c, was uncon- 
stitutional. This power cannot usually 
be delegated : Savannah v. Charlton, 
supra; In re Quong Woo, 9 Pac. Coast 
L. J. 815 ; but the state may leave the 
assessment of it to the court : Stale v. 
Gazley, supra, in which case it was said 
the design of a license is to protect the 
community from the consequences of a 
want of professional qualification. The 
constitutionality of these enactments is 
also insisted on by the cases cited in the 
opinion of the court and Ex parte Spin- 
ney, 10 Nev. 323. 

A brief review of the effect of the 
statutes which have been passed in the 
various states, with regard to the medi- 
cal profession, upon those who have not 
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complied with the requirements set forth, 
the position of physicians where there 
are no such statutes, or where the stat- 
utes have been repealed, and the excep- 
tions made as to certain practitioners, 
will be of interest. 

"By the common law of America a 
physician can sue for his fees in as- 
sumpsit. This is evidenced by the states 
at several times having passed acts pro- 
hibiting physicians from maintaining 
actions for their fees unless licensed :" 
Judah v. McNamee, 3 Blackf. (Ind.) 
269 ; Downs v. Minchew, 30 Ala. 86 ; 
Mooney v. Lloyd, 5 S. & R. 412. He 
who employs one thus practising, prima 
facie admits his qualifications : Crane v. 
McLaw, 12 Rich (S. C.) 129 ; Brown 
v. Mims, 2 Mills (S. C.) 235. And 
where no statute on the subject has been 
passed a physician, or one practising as 
such, must conform to the course of 
practice of the school he adopts : Bow- 
man v. Woods, 1 G. Gr. (Iowa) 441 ; 
Patten v. Wiggen, 51 Me. 594 ; 2 Am. 
Law Reg. (N. S.) 401. 

He is expected to display the ordinary 
skill of those in the profession : Mc- 
Candless v. McWha, 22 Penn. St. 261 ; 
Reynolds v. Graves, 3 Wis. 416 ; Braun- 
berger v. Cleis, 4 Am. Law Reg. (N. 
S.) 587 ; Patten v. Wiggin, supra. 

Where the statutes have been repealed, 
as in New York, it is held that any one 
may practise physic and prescribe, &c, 
and recover for his or her services, at the 
peril of being sued for malpractice, and 
punished for a misdemeanor, if convicted 
of gross ignorance, immoral conduct or 
malpractice : Rossi v. Maretzek, 4 E. 
D. Smith 1 ; White v. Carroll, 42 N. 
Y. 161 ; Bailey v. Mogg, 4 Denio 60. 
See Hewitt v. Wilcox, 1 Met. 154, as to 
the Massachusetts act of 1817, and its 
repeal. 

Where the statute imposes a penalty 
upon practising physicians, either for 
failure to obtain a license, to register or 
to file a certificate on removal : a party 
thus offending may be indicted : Eil- 
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liard v. Stule, 7 Tex. App. 69 ; State 
v. Goldman, 44 Texas 107. And the 
state is not bound to prove that defend- 
ant practised for a reward : State v. 
Sale, 15 Mo. 606. Proof that defend- 
ant attended a single case will be suffi- 
cient to support the indictment: Antle 
v. State, 6 Tex. App. 202. But it was 
held in Finch v. Gridley, 25 Wend. 470, 
that where the statute simply imposed a 
penalty, this would not of itself deprive 
him of a right to recover for his services : 
Bronson v. Hoffman, 7 Hun 674. 

Where too, the statute enacts that 
a license, registration or examination 
is a pre-requisite to enable one to re- 
cover for medical services, it was held 
in Down v. Minchew, 30 Ala. 86, that 
the disability is purely statutory, and a 
Texas physician was permitted to recover 
in Alabama, there being no evidence 
that any license was required in Texas, 
while a physician who had completed his 
studies in Massachusetts and obtained a 
license to practise in New York, was 
held not entitled to recover for services 
rendered in Massachusetts: Spaulding 
v. Alford, 1 Pick. 33; Wright v. 
Lanckton, 19 Id. 288. 

A note given for medical services to 
one forbidden by statute to recover for 
such services, is void: Mays v. Wil- 
liams, 27 Ala. 267. 

Due notice should be given of de- 
fendant's intention to avail himself of 
this defence : Jordan v. Brewin, 19 Ala. 
238 ; Crane v. McClaw, supra. 

A person forbidden to charge for 
medical attendance may recover for 
drugs sold in the capacity of a druggist, 
although he includes service and drugs 
in his bill: Holland v. Adams, 21 Ala. 
680. Plaintiff will be nonsuited if he 
does not prove his license : Adams v. 
Stewart, 5 Hairing. 144 ; but it is said 
that a license is presumed unless the 
contrary is shown : Thompson v. Sayre, 
1 Den. 175. If the absence of a license 
is shown plaintiff must prove that he 



came within some of the exceptions to 
the act : Bower v. Smith, 8 Ga. 174. 

It has been held that the requirement 
of a license being repealed plaintiff 
could not by merely presenting a di- 
ploma, which was all that the repealing 
act required, recover for services ren- 
dered while the former act was in force : 
Richardson v. Dorman, 28 Ala. 679 ; 
while in Hewitt v. Wilcox, supra, it 
was said that the act of 1818 being re- 
pealed, plaintiff, an unlicensed practi- 
tioner, could recover for services ren- 
dered prior to the repeal, on the ground 
that the act only interfered with the 
remedy not the right : Quarles v. Evans, 
7 La. Ann. 544. 

In actions of slander, the repeal or 
absence of legislation as to medical 
requirements, will leave it to the proof 
of employment as a doctor, to show 
damage for words imputing want of 
skill in the profession: Crane v. Mc- 
Lean, Brown v. Mimms and White v. 
Carroll, supra. 

By the Maine Act (Rev. Stat. 1883), 
no person who has not received a degree 
at a public medical college in the United 
States or a license, &c, shall recover 
compensation. Under this act it was 
held that where plaintiff brought an 
action for an injury, he could offer in 
evidence a diploma from the Eclectic 
Medical College of Philadelphia, to show 
that he was a physician : Holmes v. 
Healde, 74 Me. 38 ; while under the 
exemption laws of Michigan simply 
practising is prima facie evidence that 
one is a physician: Sutton v. Facey, 1 
Mich. 243. 

The laws of New York of 1813, 2 
R. L. 222, provided that no person 
should practise without a diploma under 
penalty of not collecting fees, except he 
administere donly roots, barks or herbs, 
the growth of the United States : Tim- 
merman v. Morrison, 14 Johns. 369. 
Under this act a person who brought suit 
for botanical medicines, could not re- 
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cover for his service as physician : All- 
cott v. Barber, I Wend. 526. 

Whether the laws which regulate the 
practice of physicians apply to those who 
attempt to elfect a cure by means not 
sanctioned by any school of medicine 
has been doubted. Thus, in New York, 
the laws of 1874, ch. 436, R. S., which 
forbid the collection of fees by a physi- 
cian or surgeon not holding a diploma, 
&c, do not apply to one undertaking to 
effect cures by manipulation, and one 
thus employed may recover a compen- 
sation agreed on although not a grad- 
uate : Smith v. Lane, 24 Hun 632 ; 
while in Hewitt v. Charier, 16 Pick. 
353, one who practised bonesetting and 
reducing sprains by friction, was held to 
be within the act of 1818, which provides 
that no person practising physic or sur- 
gery shall be entitled to the benefit of 
law for the recovery of his fees unless 
licensed or a graduate. This case was 
approved in Bibber v. Simpson, 59 Me. 
181, which was an action by a medical 
clairvoyant, where Appleton, J., in 
entering a nonsuit, remarked: "The 
services were medical. Whether plaintiff 
calls herself a medical clairvoyant (or a 
clear-seeing physician or a clairvoyant 
physician) , matters assuredly very little ; 
such services as plaintiff claims to have 
rendered purport to be and are to be 
deemed medical, and are within the clear 
and obvious meaning of the act of 1871, 
which provides that no person except 
one duly qualified shall recover any com- 
pensation for medical or surgical ser- 
vices." Woodv. 0'isTe%, 8 Cnsh. 406. 
An ingenious attempt was made in 
Thompson v. Staats, 15 Wend. 395, to 
escape the requirements of the law. 
The defendant offered to show that he 
was the assignee of a patent medicine, 
with the right to make, construct, use 
and vend to others, to be used, a certain 
improvement in the art of preparing and 
administering certain medicine. Nel- 
son, J., decided that the letters patent 
were properly rejected, as they did not 
authorize defendant to practise physic 



and surgery within the regulation of the 
statute : Jordan v. Dayton, 4 Ch. 294. 
There is usually an exception made in 
the statutes in favor of those who have 
been in continuous practice for a definite 
period prior to the passage of the act. 
In Delaware, those practising in 1 820 are 
excepted, in Georgia, those practising 
prior to 1847. In Illinois, Louisiana, 
Pennsylvania and Ohio, ten years, and 
in Kansas and Texas five years practice 
are considered equivalent to a diploma. 
This was held to be constitutional and 
not to violate the Fourteenth Amend- 
ment in Ex parte Spinney, 10 Nev. 323. 
This provision received a curious con- 
struction from the majority of the court 
in Wert v. Clutter, 37 Ohio St. 347, 
where it was decided to mean ten years 
previous to the time the party's right to 
practise is challenged : Bowers v. Smith, 
supra. It is no defence to a suit for 
malpractice, that defendant was not 
licensed {Reynolds v. Graves, supra), 
unless perhaps where the patient knew 
of it before employing him : Ifusser v. 
Chase, 29 Ohio St. 577. 

In some states, as in Alabama, 
Louisiana, Florida, Missouri, and par- 
tially in New Hampshire, midwives are 
excepted ; in other states no mention is 
made of them. It might be an inter- 
esting question, in view of the above 
decisions, how far in the last-mentioned 
states they would be subject to the 
penalty imposed. It is to be hoped that 
the various medical and health con- 
gresses will have an influence in render- 
ing the laws in the several states more 
consistent with one another, so that the 
public may, in the language of Judge 
Moore, be guarded against quacks and 
empirics, without knowledge or skill 
fitting them to undertake the important 
and responsible duties which are neces- 
sarily devolved upon physicians, of 
whose qualifications and fitness for their 
discharge the general public are unable 
to judge : State v. Goldman, supra. 
William Drayton. 



